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On the Circuit

Indigent Defense
Legislation
Introduced

In the August edition of LACHES I reported that the 
Indigent Defense Advisory Commission had issued 
its recommendations on revamping indigent defense 

services in Michigan. The commission was established 
to study existing indigent defense delivery systems and 
make recommendations to ensure that qualified and cost-
effective legal representation is made available to indigent 
criminal defendants.
 It didn’t take long for the recommendations to find their 
way into legislation in the form of House Bill 5804, intro-
duced on August 15 and referred to the Judiciary Com-
mittee where it awaits action. The legislation goes a step 
further by determining how funding for indigent defense 
will be calculated for each local unit of government. More 
on this in a moment.
 If enacted into law, the bill would create an autonomous 
Michigan Indigent Defense Commission (MIDC) and estab-
lish its powers and duties. I use the word “autonomous” 
(which is also used in the bill) because the MIDC would not 
report to any entity and it would have significant statutory 
authority and power to establish and enforce standards for 
indigent defense services. 
 Here’s a summary of the bill: The MIDC will set forth 
minimum standards, rules and procedures to which all 
indigent defense systems must adhere. In so doing it hopes 
to ensure that criminal defense services are delivered in a 
consistent manner. To ensure compliance, the MIDC will be 
given power to investigate, audit and review the operation 
of indigent defense systems.
 The commission will be empowered to review com-
plaints and resolve them. It will have authority to deter-
mine the criteria for an indigent defendant’s eligibility to 
receive a court-appointed attorney. It will determine the 
data each system must provide so that the MIDC may 
evaluate whether local indigent defense systems and court-
appointed legal counsel are in compliance. The MIDC will 
also develop metrics to determine the resources necessary 
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Do you have a concern regarding an
active matter before the court?

Joel Serlin, Oakland County Circuit
Court Ombudsman, may be able to help.

The purpose of the program is to provide a discreet 
forum for the informal resolution of issues and

matters in which there is no other established or 
preferred procedure to secure redress.

The Ombudsman is a neutral, vested with the
authority to act as an intermediary between

attorneys and judicial of�icers and other personnel.

Contact Ombudsman Joel Serlin
at (248) 353-7620

Hallmarks of the program
Con�identiality    Neutrality    Informality    Independence

For additional details about the ombudsman program visit the “Member News” section 
of the OCBA’s website at www.ocba.org, or scan the QR code with your smartphone
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for each indigent defense system to comply with the mini-
mum standards set forth by the MIDC.
 Buried in the middle of the bill is a statement that ap-
pears to be the foundation upon which the legislation was 
constructed. It reads:
 “The MIDC shall be mindful that defense attorneys who 
represent indigent adults are equal partners with the pros-
ecution, law enforcement and the judiciary in the criminal 
justice system, and should be adequately funded in order 
to fulfill their role.”
  The remainder of the bill contains principles to ensure 
the defense’s equal standing. While judges are to have 
input regarding the delivery of indigent defense services, 
the selection, funding and payment of defense counsel is to 
be independent of the judiciary. Defense attorneys must be 
provided sufficient time and space to engage in confiden-
tial attorney-client meetings.
 The workload of defense counsel must not be exces-
sive and the governmental unit must not create economic 
incentives or disincentives that could impair a defense 
lawyer’s ability to effectively represent his or her client. 
The defense attorney’s ability and qualifications must be 
appropriate for the type and complexity of the cases to 
which he or she is appointed. Appointed attorneys must 

continuously represent their clients from the start of the 
cases to their finish.
 Defense attorneys will be required to participate in con-
tinuing legal education. Their performance will be reviewed 
and evaluated for quality and efficiency of representation.
 The types of indigent defense systems in this state are 
varied – some counties have a public defender’s office, 
some utilize independent attorneys, some contract with 
a law firm. The bill would allow each county to continue 
with its system of choice so long as it complies with the 
principles of equal standing for the defense as referenced 
above. To that end, each unit of government must co-
operate and participate in the investigation, audit and 
review of their indigent defense systems conducted by 
the MIDC.
 And now we come to the topic of funding. I’m not edito-
rializing on the merits of the bill. No one disputes that the 
defense is an equal player in the administration of justice 
and should have sufficient resources to fulfill its duties. But 
this section is dicey strictly in a budgetary sense.
 The bill requires that the county maintain a level of 
funding for indigent defense that is the greater of the 
average of the last three years of expenditures for indi-
gent defense adjusted for inflation or a rate of $7.25 per 
capita. Oakland County’s annual expenditure for indigent 
defense is about $4 million and Oakland County’s popula-
tion is north of 1.2 million. So the former yields a funding 
threshold of about $4 million; the latter a threshold of $8.7 
million. Should the bill be adopted with this provision 
intact, Oakland County must more than double its indigent 
defense budget.
 Some would say this proves the budget for indigent 
defense was too low all along. I’m not arguing. Just point-
ing out that the county’s expenditure for indigent defense 
will need to be augmented by some $4.7 million. Quite a 
challenge given that more budget cuts are on the way.
 That’s the bill in a nutshell. Considering the number 
and varied type of indigent defense systems in Michigan, 
the MIDC will have quite a chore on its hands to fulfill its 
mission. To help it do just that, the MIDC will be empow-
ered to hire an executive director and as many employees 
as necessary. The Legislature will provide it with an oper-
ating budget.
 To read HB 5804 and keep abreast of its progress go to 
the Legislature’s website at http://bit.ly/MI-HB5804 or scan 
the QR code with your smartphone or tablet.
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